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TES Software Evaluation License Agreement 

 

This Software Evaluation License Agreement (this “Agreement”) is a legal agreement between you, whether 

you are an individual or an entity (referred to herein as “You” or “Licensee”) and TES Electronic Solutions 

(“TES”). 

BY SIGNING OR AGREEING ELECTRONICALLY TO THIS SOFTWARE EVALUATION AGREEMENT 

("AGREEMENT") OR BY INSTALLING, ACCESSING OR USING ANY PART OR ALL OF THE 

EVALUATION SOFTWARE, YOU EXPRESSLY AGREE TO BE BOUND BY ALL OF THE TERMS, 

CONDITIONS AND REQUIREMENTS OF THIS AGREEMENT AND ARE BECOMING A PARTY TO 

THIS AGREEMENT.  IF YOU DO NOT AGREE TO ALL OF THE TERMS, CONDITIONS AND 

REQUIREMENTS OF THIS AGREEMENT, DO NOT INSTALL, ACCESS OR USE THE EVALUATION 

SOFTWARE. 

1. DEFINITIONS 

1.1 "Documentation" means any user instructions, release notes, manuals or other materials, and on-line help 

files in the form generally made available by TES regarding the use of the Software. 

1.2 "Evaluation Software" means TES's proprietary Software and associated data and documentation as 

delivered together with this License Agreement. 

1.3 "Evaluation Period" means a period of 1 (one) year commencing on installation of the Evaluation 

Software during which Licensee is permitted to use the Evaluation Software as permitted hereunder, which 

period may be earlier terminated according to the terms defined in chapter 4. 

2. SCOPE 

2.1 Grant. Subject to the terms and conditions of this Agreement, TES grants Licensee a limited, personal, non-

transferable, non-exclusive, non-sublicensable right to use the Evaluation Software during the Evaluation 

Period for evaluation purposes. 

2.2 Restrictions. Licensee shall not, and shall not permit or assist any third party, to: (i) modify, translate, 

convert to another programming language, reverse engineer, decompile or disassemble, or attempt to derive 

the source code from or create derivative works of the Software or any portions thereof; (ii) remove any 

identification, patent, trademark, copyright or other notices from the Evaluation Software, (iii) reproduce or 

copy the Software, including the Documentation, in whole or in part; (iv) sell, rent, lease or otherwise 

distribute the Evaluation Software; (v) sublicense the Evaluation Software; (vi) allow access to, provide, 

divulge or make available the Evaluation Software to any user other than Licensee’s employees who have a 

need for such access in order to evaluate the same. 

2.3 Ownership. All rights, title and interest to the Evaluation Software and all intellectual property rights 

therein and thereto, including all enhancements and derivative works (whether developed by TES, Licensee 

or a third party), are and shall be owned exclusively by TES. TES, on behalf of itself and any third parties 

which may license portions of the Software to TES, reserve any and all rights in and to the Software, 

express or implied, other than those specifically granted to Licensee in this Agreement. Licensee shall treat 

the Software as copyrighted material except as otherwise expressly provided under this Agreement. 

3. WARRANTY DISCLAIMER, LIABILITY LIMITATION 

3.1 Disclaimer. THE EVALUATION SOFTWARE IS PROVIDED “AS IS” WITHOUT REPRESENTATION 

OR WARRANTY OF ANY KIND. TES HEREBY EXPRESSLY DISCLAIMS ANY AND ALL 

STATUTORY AND IMPLIED WARRANTIES RELATING TO THE EVALUATION SOFTWARE, 

INCLUDING WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF MERCHANTABILITY, 

FITNESS FOR A PARTICULAR PURPOSE AND NON-INFRINGEMENT. 
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3.2 Limitation of Liability. IN NO EVENT SHALL TES OR ITS LICENSORS OR SUPPLIERS BE LIABLE 

TO LICENSEE FOR ANY DIRECT, INDIRECT, SPECIAL, EXEMPLARY, PUNITIVE, INCIDENTAL 

OR CONSEQUENTIAL DAMAGES, WHETHER ARISING OUT OF CONTRACT, TORT, STRICT 

LIABILITY OR OTHERWISE RESULTING FROM OR RELATED TO THIS AGREEMENT 

(WHETHER OR NOT TES KNEW OR SHOULD HAVE KNOWN OF THE POSSIBILITY OF ANY 

SUCH DAMAGES). 

4. TERMINATION 

4.1 The term of the rights and licenses granted herein shall commence on installation of the Evaluation 

Software and shall continue in effect for 1 (one) year unless terminated in accordance with this Section 4.  

This Agreement may be terminated (a) by Licensee at any time upon notice to TES or (b) by TES upon 

notice to Licensee and with immediate effect in the event that Licensee breaches any of the terms in this 

Agreement. 

4.2 Upon any termination of this Agreement, (i) the rights and licenses granted to Licensee under this 

Agreement shall immediately terminate, (ii) Licensee shall immediately cease all use of the Evaluation 

Software, including the Documentation, and (iii) Licensee shall return the Evaluation Software (including 

any copies of the Software, in whole or in part, made by Licensee in breach of this Agreement). Termination 

of this Agreement shall not release either party from their respective rights and obligations under Sections 

2.2, 2.3, 3, 4 and 5 of this Agreement, and such sections shall survive termination of this Agreement for as 

long as necessary to permit their full discharge. 

5. MISCELLANEOUS 

5.1 Neither this Agreement nor the rights and licenses granted hereunder are assignable or transferable by 

Licensee and any attempt to do so shall be void and of no effect.  

5.2 Any notice, approval or consent required or permitted hereunder shall be in writing.  

5.3 If any provision of this Agreement shall be adjudged by any court of competent jurisdiction to be 

unenforceable or invalid, that provision shall be limited or eliminated to the minimum extent necessary so 

that this Agreement shall otherwise remain in full force and effect.  

5.4 This Agreement shall be deemed to have been made in, and shall be construed pursuant to the laws of 

Germany, without regard to conflict of laws provisions thereof, and without regard to the United Nations 

Convention on the International Sale of Goods, which is hereby expressly disclaimed.  

5.5 Any waivers or amendments shall be effective only if made in writing. This Agreement is the complete and 

exclusive statement of the mutual understanding of the parties and supersedes and cancels all previous 

written and oral agreements and communications relating to the subject matter of this Agreement.  

5.6 The prevailing party in any action to enforce this Agreement will be entitled to recover its attorneys' fees 

and costs in connection with such action.  

5.7 As defined in FAR section 2.101, DFAR section 252.227-7014(a)(1) and DFAR section 252.227-7014(a)(5) 

or otherwise, the Software and accompanying documentation provided by TES are "commercial items," 

"commercial computer software" and/or "commercial computer software documentation." Consistent with 

DFAR section 227.7202 and FAR section 12.212, any use, modification, reproduction, release, 

performance, display, disclosure or distribution thereof by or for the U.S. Government shall be governed 

solely by the terms of this Agreement and shall be prohibited except to the extent expressly permitted by the 

terms of this Agreement.  
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